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(g) Preference for United States indus-
try. Waiver of the requirement for the
agreement for any NASA contract with
other than a small business firm or a
nonprofit organization shall be in ac-
cordance with the NASA Patent Waiv-
er Regulations, 14 CFR Section 1245,
Subpart 1.

(i) Minimum rights to contractor. (1)
For NASA contracts with other than a
small business firm or a nonprofit or-
ganization (i.e., those contracts subject
to Section 305(a) of the Act), where
title to any subject inventions vests in
NASA, the contractor is normally
granted, in accordance with 14 CFR
1245, a revocable, nonexclusive, roy-
alty-free license in each patent appli-
cation filed in any country and in any
resulting patent. The license extends
to any of the contractor’s domestic
subsidiaries and affiliates within the
corporate structure, and includes the
right to grant sublicenses of the same
scope to the extent the contractor was
legally obligated to do so at the time
the contract was awarded. The license
and right are transferable only with
the approval of the Administrator, ex-
cept when transferred to the successor
of that part of the contractor’s busi-
ness to which the invention pertains.

(2) The Administrator is the approval
authority for revoking or modifying a
license. The procedures for revocation
or modification are described in 37 CFR
404.10 and 14 CFR 1245.108.

1827.303 Contract clauses. (NASA sup-
plements paragraphs (a), (b), (c)
and (d))

(a)(1)(A) See 1827.303-70(a).

(B) To qualify for the clause at FAR
52.227-11, a prospective contractor may
be required to represent itself as either
a small business firm or a nonprofit or-
ganization. If there is reason to ques-
tion the status of the prospective con-
tractor, the contracting officer may
file a protest in accordance with FAR
19.302 if small business firm status is
questioned, or require the prospective
contractor to furnish evidence of its
status as nonprofit organization.

(5) Alternate IV to 52.227-11 is not
used in NASA contracts. See instead
1827.303-70(a).

1827.303-70

(b)(1)(ii) FAR 52.227-12 is not used in
NASA contracts. See instead 1827.303-
70(b).

(c)(1)(ii) When work is to be per-
formed outside the United States, its
possessions, and Puerto Rico by con-
tractors that are not domestic firms,
see 1827.303-70(f).

(2) See 1827.303-70 (b) and (f).

(d)(1) When one of the conditions in
FAR 27.303(d)(1) (i) through (iv) is met,
the contracting officer shall consult
with the installation intellectual prop-
erty counsel to determine the appro-
priate clause.

[62 FR 36715, July 9, 1997, as amended at 64
FR 36606, July 7, 1999]

1827.303-70 NASA solicitation provi-
sions and contract clauses.

(a) When the clause at FAR 52.227-11
is included in a solicitation or con-
tract, it shall be modified as set forth
at 1852.227-11.

(b) The contracting officer shall in-
sert the clause at 1852.227-70, New
Technology, in all NASA solicitations
and contracts with other than a small
business firm or a nonprofit organiza-
tion (i.e., those subject to section 305(a)
of the Act), if the contract is to be per-
formed in the United States, its posses-
sions, or Puerto Rico and has as a pur-
pose the performance of experimental,
developmental, research, design, or en-
gineering work. Contracts for any of
the following purposes may be consid-
ered to involve the performance of
work of the type described above (these
examples are illustrative and not lim-
iting):

(1) Conduct of basic or applied re-
search.

(2) Development, design, or manufac-
ture for the first time of any machine,
article of manufacture, or composition
of matter to satisfy NASA’s specifica-
tions or special requirements.

(3) Development of any process or
technique for attaining a NASA objec-
tive not readily attainable through the
practice of a previously developed proc-
ess or technique.

(4) Testing of, evaluation of, or ex-
perimentation with a machine, process,
concept, or technique to determine
whether it is suitable or could be made
suitable for a NASA objective.
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(5) Construction work or architect-
engineer services having as a purpose
the performance of experimental, de-
velopmental, or research work or test
and evaluation studies involving such
work.

(6) The operation of facilities or the
coordination and direction of the work
of others, if these activities involve
performing work of any of the types de-
scribed in paragraphs (b)(1) through (5)
of this section.

(c) The contracting officer shall in-
sert the provision at 1852.227-71, Re-
quests for Waiver of Rights to Inven-
tions, in all solicitations that include
the clause at 1852.227-70, New Tech-
nology (see paragraph (b) of this sec-
tion).

(d) The contracting officer shall in-
sert the clause at 1852.227-72, Designa-
tion of New Technology Representative
and Patent Representative, in all so-
licitations and contracts containing ei-
ther of the clauses at FAR 52.227-11,
Patent Rights—Retention by the Con-
tractor (Short Form) or 1852.227-70,
New Technology (see paragraph (c) of
this section). It may also be inserted,
upon consultation with the installation
intellectual property counsel, in solici-
tations and contracts using another
patent rights clause. The New Tech-
nology Representative shall be the
Technology Utilization Officer or the
Staff member (by titled position) hav-
ing cognizance of technology utiliza-
tion matters for the installation con-
cerned. The Patent Representative
shall be the intellectual property coun-
sel (by titled position) having cog-
nizance of patent matters for the in-
stallation concerned.

(e) The contracting officer shall in-
sert the provision at 1852.227-84, Patent
Rights Clauses, in solicitations for ex-
perimental, developmental, or research
work to be performed in the United
States, its possessions, or Puerto Rico
when the eventual awardee may be a
small business or a nonprofit organiza-
tion.

(f) As authorized in FAR 27.303(c)(2),
when work is to be performed outside
the United States, its possessions, and
Puerto Rico by contractors that are
not domestic firms, the clause at
1852.227-85, Invention Reporting and
Rights—Foreign, shall be used unless

48 CFR Ch. 18 (10-1-12 Edition)

the contracting officer determines,
with concurrence of the installation in-
tellectual property counsel, that the
objectives of the contract would be bet-
ter served by use of the clause at FAR
52.227-13, Patent Rights—Acquisition
by the Government. For this purpose,
the contracting officer may presume
that a contractor is not a domestic
firm unless it is known that the firm is
not foreign owned, controlled, or influ-
enced. (See FAR 27.304-4(a) regarding
subcontracts with U.S. firms.)

[62 FR 36715, July 9, 1997, as amended at 62
FR 58688, Oct. 30, 1997]

1827.304 Procedures.

1827.304-1 General. (NASA supple-
ments paragraphs (a), (b), (¢), (),
(g), and (h))

(a) Contractor appeals of exceptions. In
any contract with other than a small
business firm or nonprofit organiza-
tion, the NASA Patent Waiver Regula-
tions, 14 CFR Section 1245, Subpart 1,
shall apply.

(b) Greater rights determinations. In
any contract with other than a small
business firm or a nonprofit organiza-
tion and with respect to which advance
waiver of rights has not been granted
(see 1827.302(b)), the contractor (or an
employee-inventor of the contractor
after consultation with the contractor)
may request waiver of title to an indi-
vidual identified subject invention pur-
suant to the NASA Patent Waiver Reg-
ulations, 14 CFR Section 1245, Subpart
1.

(c) Retention of rights by inventor. The
NASA Patent Waiver Regulations, 14
CFR Section 1245, Subpart 1, apply for
any invention made in the performance
of work under any contract with other
than a small business firm or a non-
profit organization.

(f) Revocation or modification of con-
tractor’s minimum rights. Revocation or
modification of the contractor’s license
rights (see 1827.302—(i)(2)) shall be in ac-
cordance with 37 CFR 404.10, for subject
inventions made and reported under
any contract with other than a small
business firm or a nonprofit organiza-
tion.

(g) Exercise of march-in rights. For
contracts with other than a small busi-
ness firm or a nonprofit organization,
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